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PRIVATE NUISANCE IN NEW MEXICO
MYRON FINK*

Nuisance is said to be either public or private.' Any harm to
person or property which does not fall within either category is not a
nuisance, although it may possibly result in liability on other
grounds, e.g., ordinary negligence.2 A public nuisance is defined as
an unreasonable interference with a right common to the general
public.3 Although a public nuisance involves a public right, an indivi*Professor of Law, The University of New Mexico School of Law.
1. The definitions and distinctions used in the introductory part of this article are those
generally expressed in the Restatement of Torts and, especially, the Restatement (Second)
of Torts (Tentative Draft No. 16, 1970) as modified by Tentative Draft No. 17, 1971 and
Tentative Draft No. 18, 1972. (hereinafter cited as Restatement Draft). It must be recognized, however, that legislatures and courts in the various states have defined "nuisance"
and types of nuisances in other senses than the ones adopted by the Restatement. Compare
Denney v. United States, 185 F.2d 108 (10th Cir. 1950), appealed from the U.S. District
Court for the District of New Mexico, which emphasizes the operation of the nuisance
doctrine as a restriction of the right of an owner of property to make such use of it as he
pleases:
The term "nuisance"... may fairly be said to be the unreasonable, unwarranted, or unlawful use of property, which causes injury, damages, hurt, inconvenience, annoyance, or discomfort to one in the legitimate enjoyment of his
reasonable right of person or property....
and the views of the Restatement Draft § 82 1A, comment c:
(A)s it is used in the Restatement, "nuisance" does not signify any particular
kind of conduct on the part of the defendant. The word has reference
to ... particular types of harm, the invasion of... kinds of interests, by conduct which is tortious only if it falls into the usual categories of tort liability.
See also types of nuisance covered by Restatement Draft § 82 1B and D.
With respect to legislative prohibition and regulation, state legislatures have the power to
declare, within reasonable limits, a certain use of property or certain conduct with reference
thereto to be a nuisance. Eccles v. Ditto, 23 N.M. 235, 167 Pac. 726 (1917). New Mexico,
like Arizona, Arkansas, Delaware, Mississippi, Missouri, North Carolina, Ohio, Texas,
Vermont, Virginia, West Virginia and Wyoming, does not seek to regulate or define "private
nuisance" by legislation. With some exceptions, e.g., Alaska, Colorado, District of Columbia,
Florida and Hawaii, most states do provide legislatively for "public nuisance" definition and
control.
While the power to prohibit and authorize appears to be practically unlimited with
respect to "public nuisance,"
... the legislature has power to authorize only small private nuisances and not
great ones, and when the act or conduct invades the private rights of others to
too great an extent, that is, to a degree which shocks the judicial conscience,
legislative authorization is no defense to an action for damages. (emphasis
added). 1 F. Harper and F. James, The Law of Torts 87-88 (1956).
2. Restatement Draft § 821A, comment a and note at 11.
3. Id. § 821B.
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dual who has suffered particular harm, distinct from that suffered by
other members of the public in general, may bring a private action in
tort.4 This private tort action for particular harm from a public
nuisance should be distinguished from an action for private nuisance,
another and separate field of tort liability.'
Private nuisance covers the invasion of the private interest in the
use and enjoyment of land. Since private nuisance, by definition,
results in particular harm distinct from that suffered by the public in
general, it is apparent that in certain cases it can meet the test needed
for recovery in a private tort action for a public nuisance. For example, a public nuisance such as a bawdy house which interferes with
public morals and constitutes a crime, may also interfere with someone's use and enjoyment of adjoining land. Thus private and public
nuisances may exist simultaneously so long as the right not common
to the public is the private interest in the use and enjoyment of land.
Where this is the case, the landowner may recover either on the basis
of the particular harm to him resulting from the public nuisance or
on the basis of the private nuisance. Advantages of the former action
are that prescriptive rights, the statute of limitations and laches do
not run against the public right, even when the action is brought by a
private person for a particular harm. 6
Private nuisance has been defined as a non-trespassory invasion of
another's interest in the private use and enjoyment of land. This
definition distinguishes it from trespass, which encompasses invasion
of the interest in the exclusive possession of land, a separate field of
tort liability. 7 The two fields of trespass and nuisance frequently
overlap and are not inconsistent. The repeated howling of defen4. The particular harm should be based upon some special interest not common to the
community. It is not enough that one has suffered the same kind of harm or interference
but to a greater degree or extent than that suffered by all other persons exercising the same
public right. On the other hand, degree of interference may be a factor of importance which
should be considered in determining whether there is a difference in the kind of harm.
See Restatement Draft § 821C, comments b and c and note 41, infra.
5. Both actions should be distinguished from "attractive nuisance" which is an action
sounding in negligence in which one has maintained a dangerous condition on his land and is
held liable to children who come there and are injured thereby.
6. See Restatement Draft § 821C, comment e.
7. Restatement Draft § 821D, note at 2.
The original intention of the Property group (the Chapter on Nuisance was
assigned originally to the Restatement of Property) appears to have been to
eliminate the word (Nuisance) entirely, or at least to play it down, and to refer
instead to "non-trespassory invasion of interests in the private use or enjoyment of land," which is certainly an accurate phrase for private nuisance, but
is a very cumbersome one to be repeated so often. In this effort the Property
group were not very successful.... The Courts have of course continued to
speak of 'nuisance,' and have not adopted the substituted phrase at all.
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dant's dog may be a substantial interference with plaintiff's interest
in the use and enjoyment of his land, whether the dog is outside the
plaintiff's land or is beneath his window. If, however, the dog enters
on plaintiff's land, plaintiff may choose one or the other of two
actions, or he may proceed upon both.'
There must be a real and appreciable interference with the use and
enjoyment of a plaintiff's land before he can have a cause of action
in private nuisance. 9 However, not every substantial invasion of a
person's interest in the use and enjoyment of land is actionable.
Liability is imposed only in those cases where the risk or harm to one
is greater than one ought to be required to bear under the circumstances, at least without compensation. Thus, interests in the use and
8. In explosion cases, plaintiffs who choose a trespass theory rather than proceeding on
nuisance sometimes invite troublesome distinctions between common-law trespass, occasioned by blasting which projects rocks or debris upon the property or the person of the
plaintiff, and liability for so-called consequential damages arising from concussion. The
distinction appears to arise from historical differences between the action of trespass and
case. Most courts have held that this historical difference is without logical basis and that in
every practical sense there can be no difference between the two since in each case, the
force is applied by means of an element likely to do serious damage if it explodes. See, e.g.,
Exner v. Sherman Power Construction Co, 54 F.2d 510, 513 (2d Cir. 1931). In Thigpen v.
Skousen & Hise, 64 N.M. 290, 327 P.2d 802 (1958), the Supreme Court of New Mexico was
called upon to decide the liability of a highway contractor conducting blasting operations
with dynamite in the vicinity of a certain building and residence property of the plaintiff in
which there was damage resulting both from rock, dirt and debris cast upon the buildings as
a result of the detonations as well as from the concussion and vibration suffered by the
buildings as a result of the explosions. The court held that strict liability results, and should
be imposed, for damages caused by blasting operations, whether the damage to a neighbor's
property be caused by stones, dirt and other debris cast on his buildings and land, or is
caused by vibrations and concussions due to explosions.
Had the plaintiff in Thigpen chosen to proceed under a private nuisance theory, there is
little doubt that the defendant would have been subject to strict liability for all abnormally
dangerous conditions and activities which resulted in intereference with the use and enjoyment of land in the vicinity. See Restatement Draft, Tent. Draft No. 17, § 822 and
comment j at 30:
Even in jurisdictions which refuse to accept by name the principle in the case
of Rylands v. Fletcher, (1868) L.R. 3 H.L. 330, and have rejected any general
rule of strict liability for abnormally dangerous conditions or activities, the
strict liability is commonly recognized and applied under the name of nuisance
when it is found that there is an interference with the use and enjoyment of
land, or even with the rights of the general public.
Cf. Otero v. Burgess, 84 N.M. 575, 505 P.2d 1251 (1973), in which plaintiff contended
that the storing of dynamite was an ultrahazardous activity and asserted that the fact of an
injury to plaintiff under the circumstances gave rise to strict liability. The court distinguished Thigpen which was only concerned with blasting as it related to direct impact and
concussion and did not deem Thigpen authority for the proposition that the storage of
dynamite gave rise to strict liability. In Otero, the plaintiff contended that the storage of
explosives constituted both a nuisance per se and a nuisance in fact but the court refused to
find a per se nuisance without regard to the manner of storage or an in fact nuisance where
existing regulations and laws were complied with. See also notes 36, 37, infra.
9. Restatement Draft § 821F, comment c.
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enjoyment of land are accorded legal protection against intentional
invasions' 0 only where such conduct is unreasonable and against
unintentional invasions only when caused by conduct which is negligent, reckless or abnormally dangerous.''
Only those who have property rights and privileges in the use and
enjoyment of land may recover for private nuisance.' 2 Invasions of
the use and enjoyment of land range broadly from physical interruption with use and detrimental changes in physical conditions of land
(vibration, flooding, crop damage from pollution, blast damage) to
personal discomfort, annoyance, inconvenience (heat, smoke, fumes,
noise, odors), to disturbance of peace of mind (bawdy house, undertaking establishment, fear of explosion or contagion, airport noise
and danger), to interference with health. Where there is an invasion
of these interests in the use and enjoyment of land, the plaintiff may
recover not only for harm arising from acts which affect the land
itself and the comfortable enjoyment of it, but also for harm to
members of his family and to his chattels.
Most of the litigation respecting private nuisance has dealt with
the conflicting interests of landowners and with the reasonableness
of the defendant's conduct. A balance must be struck between the
defendant's privilege of making a reasonable use of his own property
and the plaintiff's right to use and enjoy his premises. The law of
private nuisance is very largely a series of adjustments to limit the
10. Restatement of Torts § 825 (1939) defines intentional invasions as follows:
An invasion of another's interest in the use and enjoyment of land is intentional when the actor (a) acts for the purpose of causing it; or (b) knows that
it is resulting or is substantially certain to result from his conduct.
11. Restatement Draft § 822 and comments g and h. But see Professor Fleming James'
Memorandum at 140 appended to Restatement Draft which would adopt the following
exception to the Restatement rule:
Where the invasion is intentional, liability will be imposed even where the
condition or conduct causing it is socially useful, is maintained and conducted
with all due care and in a suitable and convenient location, if the harm caused
is unreasonably great....
12. All tenants are included. McClosky v. Martin, 56 So.2d 916 (Fla. 1951); Fuchs v.
Curran Carbonizing & Eng. Co., 279 S.W.2d 211 (Mo. App. 1955). Excluded are licensees:
Mazer v. Connecticut Light & Power Co., 147 Conn. 235, 159 A.2d 164 (1960); invitees:
Cox v. Do Jarnette, 104 Ga. App. 664, 123 S.E.2d 16 (1961); employees: Nueber v. Royal
Realty Co., 86 Cal. App. 2d 596, 195 P.2d 501 (1948).
There is evidence that "Other rights and privileges may in the course of the development
of the law come to be regarded as property rights and privileges." See Restatement of Torts
§ 822, comment f (1939), which reversed the position taken in Restatement of Torts, Ch.
40 "Scope Note" at 219, toward members of the family of a possessor of a dwelling who
occupies it along with him. Restatement Draft § 821E at 50 reasons that such members
occupy with intent to control the land, are sharing the possession and, hence, are possessors
of the land. This is consistent with an unbroken line of cases denying liability for a private
nuisance to persons who have no interest in any land. See note at § 821E.
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reciprocal rights and privileges of both.' 3 In the opinion of one
writer, "The most important thing to look for in the cases... are the
factors which seem to compose the 'comparative valuation' of the
parties' conflicting' interests, whatever the apparent ideology of the
court's language." 4
NEW MEXICO AUTHORITY
Turning our attention to New Mexico authority on the subject of
private nuisance, we may begin with the Supreme Court case of Hase
v. Summers, decided in 1930." s Defendant owned a dry-cleaning
plant, the operation of which the trial court declared to be a private
nuisance. Plaintiffs sought an injunction and damages. The court,
however, ordered certain changes and alterations in the operation of
13. W. Prosser, Torts § 90 at 616 (3d ed. 1964):In every case the court must make a comparative evaluation of the conflicting
interests according to objective legal standards, and the gravity of the harm to
the plaintiff must be weighed against the utility of the defendant's conduct.
See also Restatement of Torts § 826-831 (1939) which deals with gravity of harm v. utility
of conduct.
In 1971, the American Law Institute in Restatement (Second) of Torts (Tent. Draft No.
17, 1971) at 31 voted to express the following in black letter:
Even though one's conduct is reasonable in the sense that its social utility
outweighs the harms and risks it causes, he is subject to liability for damage,
but not to an injunction for a private nuisance if the resulting interference
with another's use and enjoyment of land is greater than it is reasonable to
require the other to bear under the circumstances without compensation.
Dean John W. Wade, who became reporter for Restatement (Second) of Torts upon Dean
Prosser's retirement in 1971, stated at 25-26 his belief that:
...much of the disagreement in the debate [respecting the above motion]
arose out of a misleading impression created by the Restatement's gravity-ofharm vs. utility-of-conduct formula. Section 828 lists the factors involved in
the utility of conduct. It talks about the utility of the conduct-or the general
activity-in the abstract. On this basis, one would consider the "social value"
of aviation in general, or the general need of having a cement factory. And this
is the significant aspect if an injunction is sought. But if the problem is
whether damages should be paid, the question is the more specific one of
whether the social utility of the activity is too greatly impaired by requiring
the defendant to pay the damages. This means, of course, that damages will be
awarded more freely than injunctions will be granted, and the cases bear this
out. In a damage suit it should not be necessary to evaluate defendant's
conduct twice-once in terms of its utility in the abstract, and second in terms
of its utility when it involves not paying for the damages it caused.
See also Restatement (Second) of Torts (Tent. Draft No. 17, 1971), Section 822d "Action
for damages distinguished from suit for injunction" for other important distinctions.
14. Hanks, The Law of Water in New Jersey, 22 Rutgers L. Rev. 621, 670 (1968). The
Supreme Court of Oklahoma has put the matter succinctly:
The law of private nuisance is '... a definition of the dividing line between the
right of any owner to use his property as he so desires and the recognition of
that right in another.
Roberts v. C. F. Adams & Sons, 199 Okla. 369, 371, 184 P.2d 634, 637 (1947).
15. Hase v. Summers, 35 N.M. 274, 295 P. 293 (1930).
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the plant which would eliminate the obnoxious features in the operation and refused to grant the injunction or damages requested. The
facts showed that the business was lawful and could be carried on in
an inoffensive manner and that the plaintiffs suffered no loss of
property by rental or sale.
The case points up the well-defined general principle of equity
jurisprudence that in an action to abate a nuisance, a subject over
which equity has always had jurisdiction, the relief to be awarded
rests largely in the discretion of the court.' 6 If a business is lawful
and can be carried on without the injuries complained of, the defendant will not be restrained from carrying it on at all, but only from
carrying it on in a manner that is injurious and offensive.' 7 "If a nuisance is not permanent it should not be permanently enjoined."'"
Thus, the trial court in Hase, after determining the plant to be a
nuisance, was clearly within its legal right to refuse to enjoin the
operation of the plant.
Having denied the injunction as prayed for in the complaint, the
trial court in Hase ordered costs to be taxed against the plaintiffs.' 9
Plaintiffs argued on appeal that they were the prevailing parties,
having received relief against the nuisance, 2
and were, therefore,
entitled to their costs.' ' Declining to consider this question because
not properly raised below, 2 2 the appeals court, nevertheless, conceded the soundness of the plaintiff's contention.2 3
16. Hart v. Wagner, 184 Md. 40, 40 A.2d 47 (1945); Wilmont Homes Inc. v. Weiler, 42
Del. Ch. 8, 202 A.2d 576 (1964). "Whether or not an injunction will issue must be determined by balancing the equities of the parties. No one factor is controlling." Steile v. Queen
City Broadcasting Co., 54 Wash. 2d 402, 341 P.2d 499 (1959). See Restatement of Torts
§ 936 (1939) for primary factors to be weighed in injunction actions against nuisances.
17. Wilson v. Evans Hotel Co., 188 Ga. 498, 4 S.E.2d 155 (1939); MacArtor v. Graylyn
Crest III Swim Club, Inc., 41 Del. Ch. 26, 187 A.2d 417 (1963).
18. Hase v. Summers, 35 N.M. 274, 295 P. 293 at 294. See 66 C.J.S. Nusiances § 5
(1950). If the cause of a business nuisance can be abated, either voluntarily or by order of
the court, it should not be considered a permanent one requiring the entire business to be
shut down.
19. 35 N.M. at § 276, 295 P. at 294.
20. Id. at 274, 295 P. at 294. The order and judgement required defendants to make
certain alterations in their clothes-cleaning plant so as to remedy the nuisance. Strictly
interpreted, this may be said to be an abatement (destruction) of a nuisance rather than an
injunction (prevention) of a nuisance. However, in view of how courts have used these
terms, it is less confusing and preferable to describe the action taken in Hase v. Summers as
a mandatory injunction to abate a nuisance. The phrase "abatement of a nuisance" or
"privilege of abatement" is used often as a shorthand form for the privilege of abating a
nuisance by self-help. See, e.g., W. Prosser, Torts § 91 (3d ed. 1964).
21. 35 N.M. at 274, 295 P. at 294.
The question as to what costs are allowable in injunction cases must, as in
other equity cases generally, depend largely upon the facts and circumstances
of each case. The court exercises a sound discretion in the matter and may
allow such costs as it deems proper. 42 Am Jur 2d Injunctions § 308 (1969).
22. 35 N.M. at 276, 295 P. at 294. Rules of Supreme Court No. 12, N.M. Comp. Stat.
1929; now set out under Rules of Supreme Court No. 20, N.M.S.A. (1953).
23. 35 N.M. at 274, 295 P. at 294.
Where the allowance of costs is a matter within the trial court's discretion, a
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Plaintiffs in Hase sought damages resulting from the nuisance for
alleged reductions in both market value and rental value of their
residence property. The trial court's refusal to award damages was
upheld on appeal on the ground that it did not appear that plaintiffs
suffered any loss by sale of their property and, since they lived on
2
This is in accord
their property, there could be no loss of rental.
be
proved and that
must
claimed
with the general rule that damages
to those
limited
is
ordinarily
the amount of damages recoverable
presumed.
not
are
a
nuisance
alleged and proved. Damages from
Plaintiffs must show not only the existence of the nuisance complained of but also that they have suffered injury and that the injury
complained of was caused by the nuisance. 2
The question whether an occupant of real estate may recover
special damages for discomfort, annoyance, etc., from a nuisance, in
addition to, or separate from, property damages, did not arise in
Hase. The question was raised and answered in Aguayo v. Village of
Chania, a New Mexico case decided 40 years later. 6 Aguayo and his
wife were owners of land upon which they commenced construction
of a commercial trailer park. Thereafter, the village of Chama constructed a sewage disposal plant at a place approximately 200 feet
from plaintiff's house. Plaintiffs brought an action seeking (1) a mandatory injunction requiring Chama to abate an alleged nuisance
resulting from the operation of the disposal plant; (2) damages for
loss of use of the premises and loss of rental income; (3) permanent
damage resulting from the alleged2 nuisance; and (4) inverse condemnation for consequential damages. 7
The trial court found that from time to time during a period of
four years, the plant had emitted offensive odors which temporarily
ruling on such an allowance will not be reversed in the absence of a clear abuse
of discretion.... Where, however, the lower court's decision is clearly inequitable, the appellate court should not hesitate to upset the allowance. 20 Am
Jur 2d Costs § 94 (1965).
24. 35 N.M. at 274, 295 P. at 294. Compensation is the basic right of damages in
property injury cases but there is no fixed or absolute measure of such damages. Since
plaintiffs suffered no loss by sale of the property while the nuisance existed, there was no
difference in actual cash or market value of their property as it existed immediately before
the injury and immediately after the injury (rule of diminution of market value). And since
their property was not directly affected or depreciated by physical injury, there was no
element of loss of use and no depreciation in the rental value of the property. But see Swift
v. Broyles, 115 Ga. 885, 42 S.E. 277 (1902) which held such depreciation recoverable
notwithstanding the property was occupied by the owner himself as a dwelling. See M. Bell,
Modern Damages § 307 (1963); H. Oleck, Damages to Persons and Property § 200, 208,
209 (1955); 58 Am Jur 2dNuisances § 121, 122 (1971).
25. 66 C.J.S.Nusiances § 149 (1950).
26. Aguayo v. Village of Chama, 79 N.M. 729, 449 P.2d 331 (1969).
27. Id. at 730, 449 P.2d at 332. Inverse condemnation is an infrequently used cause of
action where plaintiffs property has been taken or permanently damaged by the activities
of a state or municipality having the power of eminent domain and where plaintiff has not
received just compensation. See, e.g., Donaldson v. Bismarck, 71 N.D. 592, 3 N.W.2d 808
(1942).
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interfered with the use and enjoyment of plaintiff's land. However, it
refused to decide either way on certain findings requested by the
plaintiffs: that on a given date the village had commenced dumping
raw sewage into a lagoon from which foul and offensive odors were
emitted; that plaintiffs suffered damages at the rate of $10 per day as
a result of the annoyance and inconvenience caused by the foul
odors, which would include those from the lagoon as well as from
the operation of the treatment plant.
The New Mexico Supreme Court held that the requested findings
went to issues of material fact in the case and that the court's refusal
to make the requested findings constituted reversible error. The case
was remanded with directions to enter findings respecting any special
damages suffered by plaintiffs during the time they occupied the
premises, by reason of annoyance or discomfort to them as a result
of odors amounting to a nuisance resulting from the village's construction and operation of the sewage treatment plant.
The trial court had denied both injunctive relief and damages; the
latter on the apparent premise that no diminution in the rental value
of the property was shown. 2 8 Although agreeing with the lower
court's findings with respect to rental value, the Supreme Court
nevertheless pointed out that loss of rental value from a temporary
nuisance was not a prerequisite to recovery for annoyance and inconvenience. It went on to express its approval of the rule adopted in
most jurisdictions that personal damages are recoverable in addition
to, or separate from, damages for diminution in rental or use
value. 2 As to such special damages, the court held it was unnecessary that there be proof of any specific dollars and cents amount of
special damage. It was for the trier of facts within its sound discretion to determine from the evidence the amount of damages in view
of the discomfort and annoyance to which plaintiffs were subjected. 3" The Supreme Court had no occasion to rule on the denial
of injunctive relief because the judgment denying this relief was not
28. 79 N.M. at 731,449 P.2d at 334.
29. Id. at 731, 449 P.2d at 334, citing 142 A.L.R. at 1322; which states:
Recovery is not limited to the damages to plaintiffs property and its rental
value. The owner of a residence or dwelling house occupied by him as a home
is entitled to just compensation for annoyance, discomfort and inconvenience
caused by a nuisance on adjoining property. In addition to depreciation in the
market or rental or use value of the realty, the plaintiff may recover the
damages he himself suffers from deprivation of the comfortable enjoyment of
the property, and inconvenience and discomfort suffered by himself and his
family, including injury to health, expenses incurred by reason of illness
caused by the nuisance, loss of consortium and such other special damages as
may be proved.
30. Id. at 731-732, 449 P.2d at 333.
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appealed from by the plaintiffs.3 1 Instead, plaintiffs relied on the
New Mexico Constitution, art. II § 20 2 and on N.M. Stat. Ann.
§ 22-9-22 (Supp. 1973) 3 in asserting that they were entitled to
recover consequential damages to their land without establishing
either that the treatment plant constituted a nuisance or that it was
negligently operated. 3 4 By relying on a theory (inverse condemnation) which implied a permanent nuisance and permanent damages,
plaintiffs undoubtedly hoped to have applied to their case a more
favorable measure of damages. 3 s
The Supreme Court ruled that the mere location of the treatment
plant in the neighborhood of plaintiff's land did not give rise to a
cause of action for damages, unless such plant was a nuisance per
31. Id. at 730, 449 P.2d at 332. This is perhaps not surprising in view of the trial court's
finding that the condition of which the plaintiffs complained did not exist at the time of the
trial. Record at 28.
32. "Private property shall not be taken or damaged for public use without just compensation."
33. N.M. Stat. Ann. § 22-9-22 (1953).
State of New Mexico or any agency or political subdivision thereof ... authorized ... to exercise the right of eminent domain who has heretofore taken
or damaged or who may hereafter take or damage any private property for
public use without making just compensation therefore ... shall be liable to
the owner of such property.., for the value thereof or the damage thereto at
the time such property is or was taken or damaged, with legal interest to the
date such just compensation shall be made....
34. In some jurisdictions, particularly in North Carolina, the theory of nuisance
resulting from construction and operation of a sewage disposal plant is intertwined with the theory of eminent domain. That is, the remedy permitted is
controlled by the theory that the nuisance has resulted in a taking of property
for a public purpose. Other courts do not adhere to this theory.... Annot.,
40 A.L.R.2d 1179 (1955).
A recent case following the rule in North Carolina is City of Abilene v. Downs, 359 S.W.2d
642 (Tex. Civ. App. 1962), aff'd, 367 S.W.2d 153 (Tex. Sup. Ct. 1963). The court in
Aguayo did not discuss this question.
Suit for damages for permanent nuisance for sewage plant was in nature of condemnation
proceeding. . .. Lewis v. Potosi, 317 S.W.2d 623 (Mo., Ct. App. 1958), affd, 348 S.W.2d
577 (1961); Remedy for inverse condemnation is available where property has been taken
or damaged for public use and person or agency responsible has failed to bring condemnation proceedings. Garver v. Public Service Co. of New Mexico, 77 N.M. 262,421 P.2d 788
(1966).
35. The damages to land caused by the creation and maintenance of a nuisance
resulting from a sewage disposal plant are generally measured by the temporary or permanent nature of the nuisance. In general, where the nuisance is of
such a nature that it will be permanent, and where there exists a legal right to
maintain the plant, the view is taken that permanent damages for all the actual
and estimable harm should be given, taking the actual decrease in market value
of the land as the measure of the physical harm caused. Where the nuisance
may be expected to continue or recur only if there is improper operation of
the plant, or where unusual conditions arise after the nuisance has been corrected, it is generally felt that the damages for physical harm should be limited
to the decrease in rental value of the land.
Annot., 40 A.L.R.2d 1181 (1955).
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se. 6 The Court found that mere construction of the sewage disposal
plant in proximity to plaintiff's land was not a nuisance per se3 7 and
that, since -the offensiveness could be eliminated by efficient operation, it was not a permanent nuisance for which consequential
damages are required to be awarded. 3 8
Pointing out that not every depreciation in the market value of
land resulting from the proximity of public improvement is a damage
in the constitutional sense, the court stated the applicable rule as
follows:
A majority of the states adopting the 'damage clause' hold that when
an injury complained of is not due to interference of enjoyment by
an abutter of his frontage on a public way, or by a riparian owner of
his adjacency to a stream, and does not consist of any physical
injury to property cognizable to the senses, there is ordinarily no
damage to which the constitution requires compensation unless the

injury is one for which the liability would have existed3 9at common
law if it had been inflicted without statutory authority.
The issue whether the sewage disposal plant was a private or public
nuisance was not raised in Aguayo. 4 0 Hence, the court had no need
to distinguish between the public right of the community, the private
rights of plaintiffs and the private rights of occupiers of land simi36. A nuisance per se is an act, occupation or structure which is a nuisance at all times
and under any circumstances, regardless of location or surroundings. 66 CJS Nuisances § 3
(1950).
37. Earlier New Mexico cases in accord are:
Gasoline in storage in bulk in built-up sections of town or city held not per se a nuisance.
Phillips v. Allingham, 38 N.M. 361, 33 P.2d 910 (1934). Improper use of explosives is not
under all circumstances a "nuisance per se." Denney v. United States, 185 F.2d 108 (10th
Cir. 1950). Maintenance and operation of a truck terminal is not in and of itself and under
any and all circumstances a nuisance, and does not, therefore, come within the classification
of a nuisance per se. Koeber v. Apex-Albuq. Phoenix Express, 72 N.M. 4, 380 P.2d 14, 2
A.L.R.3d 1368 (1963).
38. The term "consequential damages" is synonomous with special damages, i.e., those
damages that result not as a direct effect of the wrong done, but because of the presence or
concurrence of other special events or factors. H. Oleck, Damages to Persons and Property
§ 17 (1955).
39. Aguayo v. Village of Chama, 79 N.M. 729, 730, 449 P.2d 331 (1969) at 730. In
earlier cases, the Supreme Court had acknowledged the availability of compensation under
N.M. Const. art. II, § 20 and N.M. Stat. Ann. § 22-9-22 (1953) where the value of private
property had depreciated: Farnsworth v. City of Roswell, 63 N.M. 195, 315 P.2d 839
(1957) Prohibition of on-street parking; Board of County Commissioners of Lincoln County
v. Harris, 69 N.M. 315, 366 P.2d 710 (1961) Lowering of a highway grade; Wheeler v. Board
of County Commissioners of San Juan County, 74 N.M. 165, 391 P.2d 664 (1964) Defective highway design, construction or maintenance. These cases were not cited by the
Supreme Court in Aguayo.
40. There appears to be a general agreement that such a plant may be a public or a
private nuisance. Annot., 40 A.L.R.2d § 7, at 1191 (1955); See also Restatement (Second)
Torts, supra note 4.
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larly situated to the plaintiffs. 4

I

In Stamm v. City of Albuquerque, a

suit for an injunction to abate a private nuisance, the court found it
necessary to go into these questions.4 2
Plaintiff landowners within the city brought suit against the City
of Albuquerque seeking to abate as a private nuisance a ditch (constructed by the City). Plaintiffs alleged the ditch had been allowed to
fill up with trash and refuse, emitting foul odors. Defendant claimed
an easement by prescription based upon user for more than ten years
of the ditch across plaintiffs' land. The Supreme Court held that,
while a right to maintain a private nuisance may be acquired by
prescription, a prescriptive right to maintain the ditch in its present
condition was not made out where there was no proof that the
nuisance in its present form had existed for more than ten years.4 3
41. Does a private nuisance become a public nuisance merely because there is interference with the use and enjoyment of lands possessed by large numbers of people? The
American Law Institute's latest draft of the Restatement takes the position that there must
be some interference with a public right. Restatement Draft, § 821B, comment g and h.
Thus the pollution of a stream which merely deprives fifty or one hundred
lower riparian owners of the use of the water for purposes connected with
their land, is not for that reason a public nuisance. Where, however, the
pollution prevents the use of a public bathing beach, or kills the fish in a
navigable stream, and so deprives all members of the community of the right
to fish, it becomes a public nuisance.
It is not, however, necessary that the entire community be affected by a
public nuisance, so long as the nuisance will interfere with those who come in
contact with it in the exercise of a public right, or it otherwise affects the
interests of the community at large. The obstruction of a public highway is a
public nuisance, although no one is travelling upon the highway, or wishes to
travel on it, at the time.... In any case in which a private nuisance affects a
large number of persons in their use and enjoyment of land, it will normally be
accompanied by some interference with the rights of the public as well. Thus
the spread of smoke, dust or fumes over a considerable area filled with private
residences may be expected to interfere also with the use of the public streets,
or to affect the health of so many persons as to involve the interests of the
public at large.
See also Note of Institute, comment g, at 19, citing cases taking the contrary position that
even without a statute, interference with a large number of persons is always enough to
make a nuisance a public one.
42. Stamm v. City of Albuquerque, 10 N.M. 491, 62 P. 973 (1900).
43. Id. at 492, 62 P. at 974.
...one claiming such a right assumes the burden of showing that for the full
period of the statute of limitations he has asserted and exercised the right to
violate the law to the extent and with the results charged and proved against
him, with the practical acquiescence of the person injured and to the extent
that during the whole time an action would lie against him.
Accord, Restatement Draft, § 840D, comment a at 123:
Prescriptive rights do not run in favor of the defendant until the nuisance has
caused actual interference with the use and enjoyment of the land for the
required period.
See also 58 Am Jur 2d Nusiance § 226, 227 (1971): "In the case of nuisances that are
purely private in character, prescription is generally recognized as a good defense." Annot.,
152 A.L.R. 343 (1944). The Supreme Court in Stamr also pointed out: "Theoretically, the
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In response to the defendant's claim in the lower court to an
easement by prescription, plaintiffs attempted to introduce testimony that the ditch was a menace to the health of the public generally and that other persons living along its line suffered injuries similar to those experienced by the plaintiffs. 4 The exclusion of this
testimony by the trial court was upheld on appeal on the ground that
it was unnecessary.
The gist of this action, as it would be in an action for damages, is the
injury to the appellants. The public right of the community through
which the ditch runs, the private rights of the inhabitants similarly
situated to the appellants, and the rights to appellants have nothing
to do with each other. It is a matter of no concern to appellants in
this proceeding that the public generally, or the inhabitants along
the line of the ditch in particular, suffer injuries from the same, as
long as the injury to the appellants be removed. 45

The Court reversed a finding by the lower court that the plaintiffs
did not sustain by proof their allegations of a private nuisance and
entered a decree for plaintiffs prohibiting the maintenance of the
nuisance complained of.
Sometimes the character of an alleged nuisance as public, private
or mixed may be of less importance to a court than the fact that law
enforcement authorities fail to provide relief which landowners are
clearly entitled to. Barrett v. Lopez is a good illustration of this type
of siutation.4 6 Plaintiffs in Barrett were owners, occupants and tenants of property near and adjacent to a dancehall owned by the
defendant. They complained to the Village of Loving numerous
right may be ... acquired, but practically there are very few cases in which it can be
established." 10 N.M. at 492, 62 P. at 974.
44. 10 N.M. at 492, 62 P. at 974.
...there was much controversy in the court below whether the question as to
the ditch being a public nuisance was in issue, and this was made the basis of
most of the objections on the part of the appellee [City of Albuquerque] to
the introduction of testimony.
As to why plaintiffs tried to put the question of the ditch being a common or public
nuisance in issue, see 58 Am Jur 2d Nuisances § 225 (1971): "Prescription or lapse of time
cannot be relied on to establish a right to maintain a public nuisance." See also Restatement
(Second) Torts, supra § 821C (e) at 30:
One important advantage of the action grounded on the public nuisance is that
prescriptive rights, the statute of limitations, and laches do not run against the
public right, even when the action is brought by a private person for particular
harm.
45. 10 N.M. at 493, 62 P. at 974-975. The Supreme Court found that the prescriptive
right to maintain a private nuisance had not been made out by the City. It stated also:
We do not wish to be understood as denying that in proper case of this kind it
may become material to show that a private nuisance is also a public nuisance,
so that the prescriptive right to maintain the nuisance may thus be defeated.
46. Barrett v. Lopez, 57 N.M. 697, 262 P.2d 981, 44 A.L.R.2d 1377 (1953).
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times about the activities of the patrons of the dances such as drinking of intoxicants and the discarding of bottles and cans on nearby
property, fighting among patrons, the blocking of private driveways
by automobiles, love making in vehicles parked in the vicinity,
yelling, cursing and indiscriminate horn-honking. Although such acts
were in violation of village ordinances, village law enforcement
authorities failed to take action to correct the situation. Plaintiffs
then brought an action to abate the operation by the defendant of
the dance hall contending that the activity incident to the operation
of the hall amounted to a nuisance.
The trial court denied relief on the grounds that the dances themselves were properly conducted, that the improper activities occurring outside the dance proper (but incident to the dances) were not
peculiar to the patrons of the defendant's establishment but were
generally engaged in throughout the Village of Loving and that the
village law enforcement authorities had the primary responsibility to
stop such improper activities. 4" On appeal, the judgment was reversed and the defendant was enjoined from conducting and operating his premises in such a manner or under such conditions and
circumstances so as to annoy, harass and offend plaintiffs and others
similarly situated. The Supreme Court held that public dances and
dance halls are not nuisances in themselves, but may become so
because of attendant circumstances such as the conduct of persons
assembled in and around such halls.4" Moreover, it is no justification
for maintaining a nuisance that other persons maintain similar nuisances or tolerate acts amounting to a nuisance in the vicinity. 4 9
The Court cited Mahone v. Autry, a 1951 New Mexico case, as one
in which it had dealt with similar issues and had made a similar
disposition."0 In Mahone, defendant was enjoined from operating
47. Id. at 699.
48. Cases in accord axe collected at Annot., 44 A.L.R.2d at 1388 (1955).
49. The Supreme Court cited 39 Am Jur 300, § 18 (1942), as authority for its holding.
This section deals with maintenance of like nuisances by others in the vicinity as justification for a defendant's maintenance of a nuisance. Yet the holding by the court also refers to
"toleration" of acts amounting to a nuisance in the vicinity which the section cited by the
court does not deal with.
The statement "It is no justification for maintaining a nuisance that other persons...tolerate acts amounting to a nuisance in the vicinity" may have been intended to refer to
the law enforcement authorities in Barrett. On the other hand, it may have been intended to
refer to other landowners in the vicinity of the dance hall. The Transcript of the Record in
Barrett discloses that defendant had thirteen witnesses testify that noise, etc., from the
dance hall did not upset them. If the court's holding had these witnesses in mind, which is
likely, the holding raises interesting questions. To the writer's knowledge, the precise
question has not been adequately dealt with in the legal literature.
50. Mahone v. Autry, 55 N.M. 111, 227 P.2d 623 (1951), cited in Barrett v. Lopez, 57
N.M. 697, 701, 262 P.2d 981,983.
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stables and a corral from which he conducted a riding academy after

a finding that the academy was a public nuisance. At the time of the
suit and for a considerable period prior thereto, the building of residence properties in close proximity to defendant's property had

progressed to such an extent that it had become largely a residential
area. On appeal, the court pointed out that "What the trail court did
was to find that the operation of the riding academy at the location
in question was a public nuisance ... not ... that the mere manner
of its operation there made it so." (emphasis added).'
Similarly, as in Barrett, a court might enjoin a dance hall after a

finding that its proximity to residences and other attendant circumstances constituted a nuisance despite the fact that it was operated

s2
lawfully and without negligence.
The character of the nuisance in Barrett was not in issue although
the Supreme Court's reliance for precedent upon the Mahone case,
supra, is evidence that it believed it was dealing with a public nuisance. The Supreme Court, however, did not expressly rule on the
finding by the trial court that there was no public nuisance because
the improper activities occurring outside the dance hall proper were

not peculiar to the patrons of the defendant's establishment but were

generally engaged in throughout the Village of Loving. In effect, the

trial court ruled that plaintiffs lacked standing to sue privately in tort
for a public nuisance because the injury complained of was not of a
different kind (although perhaps different in degree) than that inflicted on the public in general. Thus, we do not know the position
51. 55 N.M. at 113-114, 227 P.2d at 624.
52. Finding of Fact No. 12 by the trial court in Barrett reads:
The area within which the Lopez Dance Hall is situated is a combination
residence and business section of Loving and many of these plaintiffs have
moved into property now occupied by them subsequent to a time when
dances were being first conducted in the defendant's hall. On occasion when
dances... are in progress at the defendant's hall, the neighborhood immediately surrounding the hall... is noisier than on other occasions.
Record, Barrett v. Lopez, 57 N.M. 697, 262 P.2d 981. See also cases dealing with locality as
factor affecting nuisances collected at 44 A.L.R.2d 1392 (1955):
The location of the dance hall, or the place where the public dance is held,
that is, whether it is situated in a generally nonresidential, or in a generally
residential, or in a mixed residential-business area, has frequently been held a
material factor, although not necessarily conclusive per se in determining
whether the public dance hall or public dance, under the particular circumstances, constituted a nuisance in fact, either public, private or mixed, which
should be abated.
Other factors being equal, relief against dance halls or public dances as constituting nuisance is more likely to be granted where the offending establishment
is located in a generally residential area than where it is in a generally nonresidential area.
See also, Restatement Draft § 821B, comment f at 19, § 82 IC, comment e at 29.
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of the Supreme Court on a point made earlier: that interference with
the private right to use and enjoy land is a particular injury which

meets the test needed for recovery in private tort action for a public

nuisance. 3 Nor do we know with certainty whether the outcome
would have been different if plaintiffs in Barrett had alleged liability
for private nuisance. In such case, plaintiffs ordinarily would have
had the burden of proving "substantial harm of a kind which would
be suffered by a normal person in the community, or by property in
a normal condition and used for a normal purpose".5 4 Since defendant Lopez was not found negligent or reckless in this case, an
"intentional and unreasonable" invasion of plaintiff's private use and
enjoyment of his land would have had to have been proven for there
to be private nuisance liability.5 s
What was apparently decisive in the Supreme Court's reversal in
Barrett was the view of the trial court, based on its finding and
conclusions, that the plaintiffs were entitled to some relief from acts
complained of. On this point, the Supreme Court held that mere
possibility of relief from another source did not relieve the courts of
their responsibilities.5 6 The Loving authorities having failed to
provide relief, plaintiffs were entitled to seek and obtain relief from
the judiciary.
The power of a court of equity to enjoin a nuisance in a proper
case can hardly be disputed today. One distinguishing feature of
53. See text accompanying note 6, supra.
54. Restatement Draft, § 82 IF. See also Restatement Draft, § 821F at comment d:
When an invasion involves... only personal discomfort and or annoyance, it is
sometimes difficult to determine whether the invasion is substantial. The standard for the determination of substantial character is the standard of normal
persons or property in the particular locality. If normal persons living in the
community would regard the invasion in question as definitely offensive,
annoying and intolerable, then the invasion is substantial.... Rights and
privileges as to the use and enjoyment of land are based on the general standards of normal persons in the community, and not on the standards of the
individuals who happen to be there at the time.
55. Restatement Draft, § 822 states the general rule for elements of liability for private
nuisance as follows:
One is subject to liability for a private nuisance if, but only if, his conduct is a
legal cause of the invasion in the private use and enjoyment of land, and such
invasion is
(a) Intentional and Unreasonable,
(b) Negligent or Reckless, or
(c) Actionable under the rules governing liability for Abnormally Dangerous Conditions or Activities.
See also Restatement Draft, § 822 at comment (a):
On the other hand, the invasion may be intentional but reasonable; or it may
be entirely accidental, and not fall within any of the categories mentioned
above. In such cases there is no liability.
56. Barrett v. Lopez, 57 N.M. 697, 701, 262 P.2d 981,983.
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equitable relief is that it may be granted upon the threat of harm
s
which has not yet occurred. In Phillips v. Allingham, " plaintiffs

owned residential and other property within a radius of 100 feet of
property of the defendant (operator of a filling station) who planned

to construct storage tanks for gasoline and fuel oil near his station.

They sought an injunction against the construction of the storage
tanks alleging fear and apprehension of danger that the tanks would
endanger them and their families, render their lives unsafe and
uncomfortable and increase their fire insurance. Based on findings by

the trial court that: products so stored were explosive and dangerous

to life and property; that the tanks were subject to breakage and
injury from external sources which would result in the escape of
highly inflammable and explosive contents; that wooden and other
buildings near the tanks which might catch on fire would expose the
tanks to heat causing them to explode with great violence; that the
storage tanks would result in an increase in the fire insurance rates of
the plaintiff's property in the vicinity and would decrease the value
of their property, and that plaintiffs had an actual and reasonable

fear of the storage tanks, the defendants were permanently enjoined

from having, maintaining or operating such storage tanks in the particular location.
On appeal, the judgement of the trial court was reversed. The

Supreme Court based its reversal on the general rule that, while a
court of equity may enjoin a threatened or anticipated nuisance, it
will ordinarily do so only where the act or thing threatened is a
Finding
nuisance per se, or necessarily will become a nuisance."

first that the contemplated use in the case was not one of nuisance
per se,5

9

the court then posed the nuisance in fact question under

57. Phillips v. Allingham, 38 N.M. 361,366-367, 33 P.2d 910 (1934).
58. Id. at 365, 33 P.2d at 913. The court quoted extensively from Pennsylvania Co. v.
Sun Co., 290 Pa. 404, 138 A. 909 (1927), a case in which an injunction against the
construction of gasoline storage tanks was sought by an adjoining property owner, one
excerpt of which follows:
Where it is sought to enjoin an anticipated nuisance, it must be shown (a) that
the proposed construction or the use to be made of property will be a
nuisance per se; (b) or that, while it may not amount to a nuisance per se,
under the circumstance of the case a nuisance must necessarily result from the
contemplated act or thing.... The injury must be actually threatened, not
merely anticipated; it must be practically certain, not merely probable. It must
further be shown that the threatened injury will be an irreparable one which
cannot be compensated by damages in an action at law. A mere decrease in the
value of the complainant's property is not alone sufficient.
59. 38 N.M. at 365, 33 P.2d at 913: "It seems well established that gasoline in storage in
built-up sections of a town or city is not per se a nuisance." The court summarized the
findings of the trial court with respect to location as follows:
The tanks are located outside the fire zone prescribed by the ordinances of the
city of Las Vegas, not in any exclusive residential section of the city, and on
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the general rule: Do the facts make it manifest that such contemplated use will necessarily become a nuisance, or render it highly
probable that it will be such? It answered:
Feeling convinced, as we do, that, under the facts here found, the
apprehended dangers relied upon to constitute the thing challenged
are "doubtful, eventual, or contingent," rather than necessary
results, or even likely within the degree of probability required, we
think the court erred in awarding a permanent injunction against the
60
defendants.

One reasonable interpretation of the above is that the trial court
erred in granting the injunction because the findings of fact in the
case did not support a conclusion of law that a nuisance existed.
property used and denominated as industrial property. The area in the vicinity
of the tanks appears devoted chiefly to industrial and commercial pursuits
with a few residences still surviving the encroachment of industry.
Not only did the appeals court find the storage location "appropriate" in Phillips but
in
quoting from an earlier Texas case, the court appeared to accept the idea that gasoline
storage is not an abnormally dangerous activity, enterprise or maintained condition:
In City of Electra v. Cross (Tex. Civ. App.) 225 S.W. 795, 796, a case in which
it was sought to enjoin the erection and maintenance of a gasoline filling
station at which it was charged that from time to time there would be stored
under ground adjacent to such filling station hundreds and thousands of
gallons of gasoline. which, "if the same should become ignited and should
explode, would necessarily work great havoc with persons and property .....
[the court said:] But while in a general sense it may be termed an explosive
and therefore dangerous it does not follow that its storage in tanks of a filling
station is necessarily so dangerous as to authorize the issuance of a writ of
injunction to restrain such storage.... The danger from explosion while so
used or stored is practically eliminated by proper insulation and other preventative methods. 38 N.M. at 367, 33 P.2d at 913-14.
Compare Restatement Draft § 822, comment on clause c (storage of a large quantity of
explosives in an appropriate place which interferes with the use and enjoyment of land in
the vicinity as one basis of liability for private nuisance).
The court also quoted from the Pennsylvania Co. case:
To stamp them as nuisance per se without showing, not merely apprehension
or anticipation, but that the reasonable and normal result of the use will be a
fire and consequent destruction, would greatly widen the heretofore existing
scope of equity jurisdiction, and greatly hamper necessary business through

groundless fears. (emphasis added). 290 Pa. 404, 138 A. 909 (1927).
This is perhaps the closest the court in Phillips comes to an explicit recognition of the
balance of interests involved. See Restatement Draft § 826:
An intentional invasion of another's interest in the use and enjoyment of land
is unreasonable... unless the utility of the actor's conduct outweighs the
gravity of the harm.
60. 38 N.M. at 369, 33 P.2d at 915. The appeals court concluded that findings below
with respect to the handling of the gasoline into and from the storage tanks suggested the
employment by the defendant of approved methods in the operation of his business; that
the construction of the tanks, as set out by the trial court in its findings, seems to represent
standard workmanship and material. "What the findings thus disclose with particularity as
to materials and construction overcomes an earlier general finding, in the language of the
complaint, 'that such storage tanks do not furnish adequate protection against fire and
explosion'." Id. at 368.
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However, in a case decided about 30 years later, the New Mexico

Supreme Court cast some doubt on this interpretation when it said:
The question here is not one limited to a mere apprehended fear that
its operation might result in depreciation of the value of adjacent
property which could be compensated in damages as in Phillips v.
6
Allingham ....(emphasis added).

This suggests that the error of the trial court in Phillips was the form
of relief granted and not necessarily its findings. And in fact, at one
point, the Supreme Court in Phillips appears to support this view

when it takes notice of the trial court's finding "That the said gasoline storage tanks will result in an increase in the fire insurance rates
on certain property of these plaintiffs ...and will also result in a
decrease in the value of the property adjoining the said gasoline
tanks." 2
Nor does the mere circumstance that the presence of said tanks will
result in an increase in insurance rates on adjoining or nearby properties, or that they will suffer some depreciation in value therefrom,
warrant the relief sought, so long as these results are consequent
upon a lawful use by defendant of his own property. (emphasis
added). 6 3

Clearly, there is no feeling in the above statement that "the apprehended dangers relied upon ...

are doubtful, eventual, or contin-

"
gent ....
The Supreme Court in Phillips distinguished the facts before it
from a case in which a defendant proposed to locate storage tanks in
"strictly a residential district" and a case in which the complaint
charged numerous and specific violations of the regulations of a state
61. Koeber v. Apex-Albuq. Phoenix Express, 72 N.M. 4, 6, 380 P.2d 14, 2 A.L.R.3d
1368 (1963). The statement appears to also recognize that, in an action for injunction, the
court may in addition to or in lieu of injunction, give other remedies (in jurisdictions where
the administration of actions at law suits and in equity are fused in one procedural system as
is the case in New Mexico). See Restatement Torts § 951 (1939).
62. Phillips v. Allingham, 38 N.M. 361, 364, 33 P.2d 910, 912 (1934).
63. 38 N.M. at 369, 33 P.2d at 915. Since the relief sought by the plaintiffs did not
include a demand for damages, the holding is that one lawfully using his property who
depreciates adjoining or nearby property will not be enjoined by this circumstance alone.
Other circumstances, e.g., proof that defendant's legitimate enterprise was conducted without reasonably adequate precautions to eliminate or minimize the harm, or that its enterprise had little or no utility or was conducted in an inappropriate location, were all considered and found absent in Phillips.
Taking the above holding literally, one may conclude consistently that, while an injunction may not be the proper relief, a lawful use of property which depreciates nearby
property may by itself be a ground for a finding of nuisance in fact.
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fire marshall's department in the installation of tanks proposed to be
used, as well as other conditions portending danger. 6 4
It might be well to pause at this point to recognize a distinction
which is all too rarely made by courts in this type of case. When a
plaintiff asks for injunctive relief against an alleged nuisance, there
are two processes of balancing resonableness of use against the unreasonableness of harm inflicted. The first balancing process concerns
the plaintiff's right to relief and necessarily involves a finding by the
court of a legal wrong; in this case, a finding by the court that a
nuisance does or does not exist. If defendant's activity has been
found to constitute a nuisance, a second balancing process is needed
to determine the form of the relief to be afforded the plaintiff. Thus,
to secure an injunction, the plaintiff must convince the court not
only that a nuisance exists but also that an injunction is the appropriate form of relief. In the words of one authority:
(after the second balancing process) ... the court may come to the
conclusion that the hardship occasioned to the defendant by enjoining his entire activity might so outweigh the harm caused to the
plaintiff by its continuance that the latter must be content with the
recovery of damages. So too, in many cases it is feasible to enjoin
only such part of the activity or manner in which it is conducted as
caused serious harmful consequences, leaving the defendant to
modify his project to conform to the decree if he can do so. 65
For a current view of injunction against anticipated or threatened
nuisance in New Mexico, we must turn to Koeber v. Apex-Albuq.
Phoenix Express, decided in 1963.6 In Koeber, the trial court rendered a judgement restraining the defendant from proceeding with
the construction or operation of a truck terminal, warehouse, depot
64. 38 N.M. at 368, 33 P.2d at 914. But cf. Commerce Oil Refining Corp. v. Miner, 281
F.2d 465, 474 (lst Cir. 1960), cert. denied, 364 U.S. 910. reversing 170 F. Supp. 396
(D.C.R.I. 1959) which was concerned with an attempt to enjoin the construction of an oil
refinery in a residential, resort and agricultural area. Finding a relatively even balance of the
sharply conflicting expert testimony in the trial court record, the court adopted a wait and
see position based on an earlier Rhode Island Supreme Court statement of the applicable
rule as follows:
It is a well-established principle of equity jurisprudence that when a proposed
structure or the use of it, is not merely a nuisance per se, a court of equity will
not grant an injunction against the erection of the structure or the use, merely
because it may become a nuisance. The alleged nuisance must be the necessary
result or the court will await the actual results... the evidence must show
clearly and convincingly that substantial damage to the complainant's business
or property will be practically certain to result from the operation....
65. F. Harper & F. James, The Law of Torts, § 1.30, P. 91 (1956).
66. 72 N.M. 4, 380 P.2d 14, 2 A.L.R.3d 1368 (1965). See earlier reference to case in
note 60, supra.
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or the like, in a designated area in Albuquerque. Among the findings
of fact and of law adopted by the trial court, was the following:
14. That the entire operation of defendant's present and proposed
terminal amounts to a nuisance in fact and a nuisance per
truck
6
se. 7

On appeal, the Supreme Court held that the findings attacked as
being unsupported by the evidence or as being in error presented the
single question of whether the evidence substantially suported the
finding that operation of the truck terminal in that location would
6
constitute a nuisance either in fact or per se. " Relying upon the
"excellent definition of such nuisance" found in an earlier case
69
the court held:
which arose in New Mexico,
It is clear that the maintenance and operation of a truck terminal is
not in and of itself and under any and all circumstances a nuisance,

67. 72 N.M. at 5, 38 P.2d at 15. Among the more important findings of fact in a
well-documented record were the following:
All truck terminals are noisy and noxious operations liable to be a nuisance to
nearby residents; plaintiffs lived and worked in a quiet, rural, residential area
which included two mental institutions, unique residences, studios of artists
and writers; the Bernalillo County Commission was planning to zone the area
as "rural-residential"; defendant planned to transfer its entire truck terminal
facility from another area to this area despite the availability in the county of
numerous alternative commercial zones and industrial parks suitable for its
business; an injunction restraining defendant from proceeding with its proposed truck terminal would work only slight financial hardship and inconvenience upon it whereas failure to issue such injunction would cause plaintiffs
and others similarly situated great hardship, material injury to residential property values and business interests in the area, serious interference with the
comfort, health and well-being of persons residing in the area (measured by
the habits and feelings of ordinary people, including the various residents of
the area).
Among the court's conclusions of law were the following:
3. That the failure to issue such an injunction will cause the palintiffs and
others similarly situated to suffer irreparable injury and damage,...
4. That the proposed operation of said truck terminal by defendant ... will
be of such gravity and extent as to amount to both a private and public
nuisance.
Transcript of Record, Vol. 5.
68. 72 N.M. at 5, 380 P.2d at 15.
69. Denney v. United States, 185 F.2d 108 (10th Cir. 1950). This was an action brought
in the U.S. District Court for the District of New Mexico alleging a public nuisance and
negligence in the operation of an ultrahazardous activity and seeking damages under the
Federal Tort Claims Act for wrongful death of decedent killed by an unexploded artillery
shell left upon a federal target range. In this case, the court said:
... Nuisances are classified as nuisances per se and nuisances in fact. A
nuisance per se is generally defined as an act, occupation, or structure which is
a nuisance at all times and under any circumstance, regardless of location or
surroundings, while a nuisance in fact is commonly defined as an act, occupation, or structure not a nuisance per se, but one which may become a nuisance
by reason of circumstance, location, or surroundings... 185 F.2d at 110.
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and does not, therefore, come within the classification of a nuisance
per se. The fact, however, that the trail court erroneously found
such maintenance and operation to constitute a nuisance per se does
not require a reversal if there remain sufficient findings upon which
to sustain the judgment. 70

The court then quoted from Phillips v. Allingham: 7 "It is well
settled that a court of equity may enjoin a threatened or anticipated
nuisance, public or private, where it clearly appears that a nuisance
will necessarily result from the contemplated act or thing which it is
sought to enjoin," and concluded:
. . . in the instant case, the effect of the trial court's findings is to
make it manifest that the construction, operation and maintenance
of the truck terminal at the location in question will necessarily
become a nuisance, or to say the least, make it highly probable that
it will become a nuisance. Under such a situation, it becomes a
nuisance in fact. 7 2

The court then entered a judgment that, except as to the finding
regarding a nuisance per se, the findings made by the trial court were
supported by substantial evidence and would not be disturbed on
appeal.
Most of the cases which have dealt with a truck terminal as a
nuisance involved complaints about noise which interfered seriously

with the sleep of nearby residents.7 In Koeber, the trial court found
"that by reason of defendant's operations it will be necessary for
trucks to leave its proposed terminal at all hours of the day or
night ....
(emphasis added). It is interesting to note in this
"-'

70. 72 N.M. at 5, 380 P.2d at 16.
The last part of the quotation from the court's opinion: ... does not require a reversal if
there remains sufficient findings of fact upon which to sustain the judgment" is simply
recognition of the fact that either a nuisance per se or a nuisance in fact results in absolute
liability when substantial injury or the threat of such is shown. Since there were no findings
in Koeber that the defendant would operate negligently, it is clear under the appeal court
holding that negligence is not a necessary element in the proof of nuisance in New Mexico.
71. 72 N.M. at 6, 38 P.2d at 16; 38 N.M. 361, 33 P.2d 910 (1934).
72. 72 N.M. at 6, 38 P.2d at 16. "This court dealt with similar issues in Mahone v.
Autry ... and Barrett v. Lopez ...and held injunction to be a proper remedy."

73. Annot., 2 A.L.R.3d 1372, 1373 (1965):
The exigencies of the trucking business are apparently such that it is commercially desirable to carry on a good deal of the loading and maintenance operations of a truck terminal at night. Since these operations usually involve
considerable noise, it is not surprising that most of the cases... have involved
complaints that the noise in question ... rendered nearby residential property
uninhabitable for sleeping purposes.
74. Record, Vol. 1, Finding of Fact No. 19 at 64, Koeber v. Apex-Albuq Phoenix
Express, 72 N.M. 4, 380 P.2d 14 (1963).
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connection that the same court in an earlier case 7 5 did not find night
operations necessary and ordered a nuisance partially remedied by
limiting the hours in which a truck terminal could operate. Apparently, defendant in Koeber was unable or unwilling to advance this
line of argument but it does suggest a possible strategy by a defendant in this type of case.
Finally, an examination of New Mexico cases on the law of private
nuisance must include a discussion of a group of decisions which
appear to illustrate what the Restatement Draft refers to as "an
important cause of confusion." Perhaps it would first be best to state
the general rule of liability for private nuisance: 7 6
"§ 822. General Rule

One is subject to liability for a private nuisance if, but only if, his
conduct is a legal cause of an invasion of another's interest in the
private use and enjoyment of land, and the invasion is either
(a) Intentional and unreasonable, or
(b) Unintentional and otherwise actionable under the principles
controlling liability for negligent or reckless conduct, or for
abnormally dangerous conditions or activities."
Several Restatement Draft "comments" point up the confusion: 77
75. Sewell v. Navajo Freight Lines (1953). In Sewell, the operation of a truck terminal
near Old Albuquerque was sought to be enjoined as a private nuisance. The case is cited and
its holding is found in Record, Vol. I, Finding of Fact No. 31 at 69, Koeber v. Apex-Albuq
Phoenix Express, 72 N.M. 4, 380 P.2d 14 (1963). There is no record that this case was ever
appealed.
Finding of Fact No. 31 is interesting in another respect. The Record in the case shows
that defendant counterclaimed and asked for damages on the ground that the complaint was
filed without probable cause, etc. The counterclaim was later dismissed but resulted in a
finding by the trial court that the defendant stood in the nature of a counter-claimant who
came into equity with unclean hands because of certain facts, among which was Finding No.
31.a. that "he had or should have had knowledge of the case of Sewell v. Navajo Freight
Query: Is there a duty which will be recognized by courts to know of court
Lines ....
opinions not published but only filed in a trial court clerk's office?
Other interesting matters in Koeber which perhaps deserve passing mention are, for
example, the fact that nine plaintiffs joined in the complaint asking for injunctive relief but
not for damages. One of the problems in bringing a suit for a private nuisance is the cost of
litigation, especially attorney fees. This is particularly acute in a case where no damages are
being demanded. The cost, as in Koeber, can be lessened by the joining in the suit of several
individuals with the same injury. Also to be noted is the absence of a restrictive zoning
ordinance in Koeber and the fact that this was not determinative of the reasonableness of
the particular activity sought to be enjoined. Plaintiffs did introduce expert testimony that
the area in question should properly be zoned or classified as rural-residential and, on this
basis, the court found as fact that the area was a quiet rural area.
There are at least three states-California, Colorado, and New York-that refuse injunctive
relief for any use permitted by a zoning ordinance. See also Comment, Zoning Ordinances
and Common Law Nuisance, 16 Syracuse L. Rev. 860 (1965).

76. Restatement (Second) of Torts (Tent. Draft No. 17, 1971) at 22.
77. Id. at 24, 25.
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Failure to recognize that private nuisance has reference to the interest invaded and not to the type of conduct which subjects the
actor to liability has been an important source of confusion. Thus, in
respect to an intereference with the use and enjoyment of land,
attempts are made to distinguish between private nuisance and negligence, overlooking the fact that private nuisance has reference to
the interest invaded and negligence to the conduct that subjects the
actor to liability for the invasion. Similar distinctions are attempted
between private nuisance and abnormally dangerous activities for the
same reason. (emphasis added)
and
Liability for an invasion of interests in the use and enjoyment now
depends upon the presence of some type of tortious conduct. Most
invasions are intentional, and, with regard to the interest invaded,
they are called private nuisance. These invasions have no name derived from the type of conduct involved. This circumstancenaturally
led to thinking of private nuisanceas itself a type of liability-forming
conduct and to contrasting it with negligence. But, as has been said,
a negligent interference with the use and enjoyment of land is
private nuisance in respect to the interest invaded, and negligence in
respect to the type of conduct which causes the invasion. Many
interests other than those in the use of enjoyment of land may be
invaded by negligent, reckless or abnormally dangerousconduct, and
it is only when an interest in the use and enjoyment of land is
invaded that an action for private nuisance and an action based on
the type of conduct involved are actions for the same cause, and are
not to be distinguished but identified. (emphasis added).
In 1957, several cases were decided which illustrate a confusion
that can be described as a failure to distinguish between interest
invaded (which defines private nuisance) and type of conduct (which
defines the conditions of liability).
Huntsman v. Smith7 8 was an action for property damage sustained when a stone wall on the defendant's land fell and injured
buildings erected by the plaintiff on his adjoining land. Plaintiff sued
defendant for damages done his buildings and the contents and was
awarded a judgment due to defendant's negligence. On appeal, one
point raised by the defendant was that the wall was a nuisance for
which he was not liable unless first requested by the person later
injured to abate the nuisance. The appeal court responded by stating
that the authorities cited by the defendant that the wall constituted
a nuisance were immaterial because the situation was one of negligence. Query: If private nuisance is defined by the interest invaded,
and if the existence of nuisance is not incompatible with a finding of
78. Huntsman v. Smith, 62 N.M. 4-57,312 P.2d 103 (15).
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negligence, did not the court miss the issue raised by the defendant?7 9
The other case, Woffard v. Rudick,8 ° was one in which owners of

a lodge recovered damages against an owner and lessee of an adjoining court for creating and maintaining a nuisance consisting of a
leaking sewer line. On appeal to the New Mexico Supreme Court,
defendant owner contended that the trial court erred in refusing to
instruct the jury that proof of negligence by him must be shown as a
proximate cause of appellee's damages before they were entitled to
recover. (citing in support Seiler v. City of Albuquerque, 57 N.M.
467). The court replied:
The case is not in point. There the action was based on alleged
negligence. There is a vast difference in the principles of law regarding nuisances and negligence. Liability for negligence is based on
want of care, while liability for nuisance exists regardless of the
degree of care exercised to avoid injury.8 I
Query: Assuming the invasion here was unintentional, is there a vast
difference in the principles of law regarding nuisances and negligence?
On appeal in the same case, the appellant lessee relied on the fact
that the nuisance existed at the time he leased the premises. He
contended, therefore, that since there was no proof of negligence on
his part in its maintenance, liability did not attach to him. He tendered various instructions introducing the theory of negligence in the
case which were refused and he assigned error. The court responded:
An instruction on negligence would have presented a false issue to
the jury. Care or want of care is not involved. Whether there was a
wrongful invasion of property rights is the question, not whether it
was negligently done. Though [lessee] may not have known of
[leaking sewer line] when he leased the premises, he knowingly
permitted its continuance
for several months, hence is liable as a
82
joint tort feasor.
79. The court was misled by a statement in 65 C.J.S. Negligence § 1 at 317 which
distinguished nuisance from negligence on the theory that the former was an absolute and
the latter a relative duty, whatever this means.
80. Wofford v. Rudick, 63 N.M. 307, 318 P.2d 605 (1957).
81. 63 N.M. at 311, 318 P.2d at 608.
82. 63 N.M. at 311, 318 P.2d at 608. One should mention in passing a case in which the
New Mexico Supreme Court clearly recognized the distinction made by the Restatement
between the interest invaded and the type of conduct which subjects the actor to liability.
In Jellison v. Gleason, 77 N.M. 445, 423 P.2d 876 (1967), the Supreme Court rejected a
tenant grandmother's claim that her fall outside the back door of her leased premises
represented a defective condition amounting to a nuisance. The court said:
A private nuisance is a civil wrong based on a disturbance of rights in land.
Here there was no wrongful invasion of property rights. Neither the cases nor
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Query: Assuming this was an unintentional invasion of the use and
enjoyment of land by the plaintiff, how was the jury to decide that
the lessee was liable for wrongfully invading a property right without
being permitted to infer that the lessee was negligent?
CONCLUSION
We have explored in this note case authority in New Mexico for the
private nuisance action. This tort action, as well as action for public
nuisance, is today receiving renewed attention as concern for the
protection of the environment mounts. That these actions are usually
found wanting where the generality of environmental concerns are in
issue should occasion no surprise. 8 3 Nuisance and trespass, the major
legal devices to afford environmental protection before the 20th century, were not designed for environmental protection primarily.
Rather they functioned to provide the mechanism for the adjustment
of private interests where the issue was the injury inflicted by one
owner of land upon one or more of his neighbors. The use today of
the text authorities support the argument that the nuisance theory is applicable to a condition such as is here present (citation to authorities omitted).
77 N.M. at 448,423 P.2d at 877.
83. See Comment, Control of Industrial Water Pollution in New Mexico, 9 Natural
Resources J. 653, 654 (1969). See also Note, Statutory Treatment of Industrial Stream
Pollution, 24 Geo. Wash. L. Rev. 302, 309-310 (1956):
There are a number of considerations which might prevent an individual from
bringing an action against a polluting industry. In many instances an industry
employs a majority of the community's inhabitants, many of whom may
suffer real and appreciable damage from its pollution, but who, for obvious
reasons, will not take legal action. The individual is rarely able to afford the
expert legal counsel that the industry can usually employ. In addition, the
damaging effects of certain wastes are not readily ascertainable by the layman,
and require proof by expensive expert testimony. And, as the cases... demonstrate, the individual has not been very successful in obtaining lasting relief
in the equity courts.
See also Hines, Nor Any Drop to Drink: PublicRegulation of Water Quality, 52 Iowa L.
Rev. 186, 197 (1966):
If every person harmed by pollution can bring a damage action against the
polluter to recover for his loss and also has the possibility of enjoining the
polluting activity in an equity suit, are those private remedies not a sufficient
restraint to keep water pollution within tolerable bounds? The answer to this
question is a categorical no. The explanation requires the consideration of two
essential reasons.
First, actions based on pollution are not easy to win. Everyone adversely
affected by pollution does not have standing to sue the polluter. Even if a
person does have standing to sue, the burden of proving the case may be
awesome. The defenses open to the polluter are many and varied. Further, a
finding that the polluter is responsible for the harm complained of does not
assure that his discharges will be stopped.
The second reason involves the recognition of certain limitations of courts and
of the adversary system of decision making. Courts are generally not well
suited to perform the functions required for effective pollution control.
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these actions to protect board environmental interests inevitably
raises serious questions which courts find difficult to answer, e.g.,
whether the public interest can or should be taken into account in
deciding environmental issues arising between two or more private
parties, and, whether a private plaintiff should receive injunctive
relief when prohibition of a particular activity will affect non-parties
to the action by impairing the economic base of a locality.8 4
If the use and enjoyment of land by a single individual or a group
of persons is interfered with by noise, odors or like variegated disturbances, a private nuisance action against the source of such
disturbance, typically an industrial establishment, can be very effective in getting abatement, damages and, often, injunctive relief. While
the emphasis today is, understandably, focused on establishing laws
that will protect not only individual plaintiffs but the public at large,
and while there is little doubt that the business of lawmaking in
contemporary environmental management has passed in large

measure from the courts to legislatures and administrative agencies,' it nevertheless remains true that there are many situations in
which the overall effect on the environment is less important than
the need to make a plaintiff whole or to give him injunctive relief.
The hypothetical case of M, who owns Merrywood, complaining
about S, who owns adjoining property, Sadwood, on which a glue
84. Pertinent here is the principle of "balancing the equities," an area of case law established as result of the development of the law of nuisance, i.e., balancing the economic
benefit resulting from an otherwise noisesome or noxious activity against the harm or the
discomfort created by its noisesomeness and noxiousness. See generally F. Grad, Environmental Law: Sources and Problems, Chapter I (1971).
The Restatement of Torts views the "reasonable use" test as a weighing of the utility of
the defendant's use against the gravity of the resulting harm. Restatement of Torts § 852
(1939).
85. Also an action to abate or enjoin a nuisance brings the well-known flexibility of
equity into play. For example, pollutants may be concentrated in the immediate area of the
source and affect persons intermittently. In such case, equity will adjust its relief to remedy
the immediate need. Thus, where smoke and vapors from four charcoal kilns settled on and
damaged plaintiff's property only in damp overcast weather, the court framed an injunction
that limited the kilns only during such weather. Flippin v. McCabe, 228 Ark. 495, 308
S.W.2d 824 (1958).
See also Comment, The Role of PrivateNuisance Law in the Control of Air Pollution, 10
Ariz. L. Rev. 107, 112 n. 25, 113:
Enforcement of the provisions of an air pollution statute depends on public
authorities and an individual has no role to play except to complain. Thus,
only by use of a private nuisance action can an individual bring direct pressure
to bear on a polluter. Also, only through such an action can an individual
collect damages to remedy past or future injuries from pollution.
...equity will allow a suit to enjoin a prospective nuisance when it clearly
appears that a nuisance will occur from a contemplated act and damage will be
irreparable.... Thus, to a limited extent, an individual can obtain a prior
guarantee against air pollution statutes utilizing a permit system and, of
course, even then not available to an individual.
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factory is built, will be with us for many a year. The "bad guys"
(meaning the other side) are always there, using their influence to
"water down" legislation and standards in the area of pollution control. Sometimes, legislative means of enforcement simply prove
ineffective. At such times, abatement of pollution through private
nuisance actions may prove effective, especially in a state like New
Mexico, where industrial development is sporadic and scattered and
where the private interest in the use and enjoyment of land continues
to exert a strong hold on its people.

86. Despite this trend, the common law action of nuisance remains not only very much
alive; See, e.g., Water Quality Act of 1965, 33 U.S.C. § 466(c) (Supp. IV 1969): "Nothing
in this Act shall be construed as impairing or in any manner affecting any right or jurisdiction of the States with respect to waters ... ," but increasingly effective as courts become
inclined more and more to consider regulatory policy and standards as an important factor
in the determination of reasonable use. See, e.g., Restatement (Second) of Torts § 286
(1965) which offers criteria for the adoption of legislative or administrative standards as per
se standards of conduct in tort actions and suggests that the criteria are applicable to
nuisance as well as to negligence.
In Note, Water Quality Standards in Private Nuisance Actions, 79 Yale L.J. 102, 110
(1969), it is suggested that the reluctance of courts in the past to issue injunctions in water
pollution cases because of their technical complexity will change as judges are increasingly
able to draw upon plans and standards developed under the Federal Water Quality Act. It
may be that courts will be more inclined to give injunctive relief in nuisance actions in other
areas of environmental control for similar reasons.

